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HISTORY OF PRELIMINARY HEARINGS

• PRE-STATEHOOD – HISTORICAL PREFERENCE FOR PRELIMINARY HEARINGS

• EARLY PIONEER DISTRUST OF FEDERAL GRAND JURIES

• GRAND JURIES WERE SECRET

• BIGAMY AND POLYGAMY PROSECUTIONS

• ART I, SECTION 12 AND ARTICLE I, SECTION 13 

• ALWAYS A HISTORICAL PREFERENCE FOR PRELIMINARY HEARINGS 
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PRE-1994 PRELIMINARY HEARINGS

• ADVERSARIAL PROCEEDINGS

• RIGHT TO BE REPRESENTED BY COUNSEL

• RIGHT TO CROSS-EXAMINE WITNESSES

• RIGHT TO CALL WITNESSES

• RIGHT TO BE ADVISED OF THE NATURE OF ACCUSATION AGAINST ACCUSED 

• DISCOVERY TO ALLOW “A MEANS BY WHICH [AN ACCUSED] CAN DISCOVER AND PRESERVE 

FAVORABLE EVIDENCE.”
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STATE V. ANDERSON

• “THE FUNDAMENTAL PURPOSE SERVED BY THE PRELIMINARY EXAMINATION IS THE FERRETING 

OUT OF GROUNDLESS AND IMPROVIDENT PROSECUTIONS. THE EFFECTUATION OF THIS 

PRIMARY PURPOSE RELIEVES THE ACCUSED FROM THE SUBSTANTIAL DEGRADATION AND 

EXPENSE INCIDENT TO A MODERN CRIMINAL TRIAL WHEN THE CHARGES AGAINST HIM ARE 

UNWARRANTED OR THE EVIDENCE INSUFFICIENT.”
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1994 AMENDMENT, ART I, SEC. 12

• PURPOSE OF PRELIMS LIMITED TO DETERMINING PROBABLE CAUSE “UNLESS OTHERWISE 

PROVIDED BY STATUTE.”

• ALLOWED FOR USE OF “RELIABLE HEARSAY . . . IF APPROPRIATE DISCOVERY IS ALLOWED” 
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NATURE OF PROBLEM 

• PAPER PRELIMINARY HEARINGS (RULE 1102)

• NO WITNESSES

• LIMITED INFORMATION

• NO DISCOVERY

• STATEMENTS PREPARED BY PARALEGALS AT THE DA’S

• NO ABILITY TO CALL WITNESSES

• JUDGES QUASHING SUBPOENAS
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PROBLEMS WITH 1102 REPORTS

• CREATES A ONE-PICTURE SHOW UP

• NO ABILITY TO PROPERLY EVALUATE STRENGTH OR WEAKNESS OF CASE

• INABILITY TO CHALLENGE DETENTION ONCE PC IS DETERMINED

• VIOLATES THE SPIRIT OF DUE PROCESS
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